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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) gpped raises the question whether substantia evidence
supportsthe commissioner’ sdetermination that the plaintiff, who alegesthat sheisdisabled by fibromydga,
back and leg pain, depresson and anxiety and chronic pain scondary to a foot injury, is capable of
performing work existing in Sgnificant numbersin the national economy. | recommend that the decision of
the commissioner be vacated and the case remanded for further proceedings.

In accordance with the commissoner’s sequential evauation process, 20 C.F.R. § 404.1520,

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), theadministrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on November 19, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverageto remain
insured through the date of decision, Finding 1, Record at 93; that she had fibromyagiaand resdud effects
of Morton’s neuroma, impairments that were severe but did not meet or equal any listed in Appendix 1 to
Subpart P, 20 C.F.R. 8404 (the “Lidings’), Findings 3-4, id.; that she retained the resdud functiond
capacity (“RFC”) to perform less than the full range of light work, Finding 7, id.; that she was unable to
perform any of her past relevant work, Finding 8, id. at 94; that based on her exertiona capacity for a
subgtantia range of light work and her age (“younger individua betweentheagesof 18 and 44”), educetion
(high schoal or equivaent) and work experience (no trandferable skills), Rule 202.21 of Table2, Appendix
2to Subpart P, 20 C.F.R. § 404 (the“ Grid"), would suggest aconclusonof “not disabled,” Findings9-13,
id.; and that she therefore was not under adisability at any timethrough the date of decison, Finding 14, id.

The Appeds Council declined to review the decision, id. at 5-6, making it the final determination of the
commissioner, 20 C.F.R. § 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissone’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, a which stage the burden of

proof shifts to the commissioner to show that a claimant can perform work other than her past relevant



work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d at 7. The record must contain positive evidencein support of the commissioner’ sfindings regarding
the plaintiff’s RFC to perform such other work. Rosado v. Secretary of Health & Human Servs., 807
F.2d 292, 294 (1st Cir. 1986).

Theplantiff identifies two points of error. See generally Plantiff’ s Itemized Statement of Errors
(“ Statement of Errors’) (Docket No. 5). First, she complains that the adminigrative law judge relied on
two RFC evauations, one performed at the behest of (and adopted by) treating physician AlanRoss M.D.,
and one submitted by Disability Determination Services (“DDS’) non-examining consultant Robert Hayes,
D.O., without acknowledging or resolving a material discrepancy between them. See id. at 10-14.
Second, she asserts that he erroneoudy determined her asserted menta impairmentsto be non-severe. Se
id. at 14-15. Inasmuch as| find remand warranted on thebasisof thefirst point of error, | do not reach the
second.

|. Discussion

Dr. Ross, agpecidist in physica medicine and rehabilitation, first saw the plaintiff on December 14,
1999 following referra from her primary-care physician, Michad Szela, M.D. See Record at 336-37. Ina
letter to Dr. Szela dated January 14, 2002 Dr. Ross noted, “I feel that she haswork capacity and told her
0. However, itisdifficult to determinework redtrictions solely on the basis of abrief officevist. | ordered
afunctiond capacity evauaion to ad in determining whether sherequiresany permanent work restrictions.”

Id. at 337.
The functiond- capacity evauation in question was performed by Robert H. Brainerd, L.A.T.C,,

CCSC, Assessment Specidist, on January 30, 2002 and relayed to Dr. Ross by letter of the same date.



Seeid. at 338-46. Brainerd reported to Dr. Ross, inter alia, that he believed the assessment, which found
a" sedentary-light part-timework capacity[,]” id. at 339, was“aValid representation of Muridl Bilodeau's
present physical capabilitied,]” id. a 338 (emphass in origind). Under a section of his report titled
“WORKDAY TOLERANCE RECOMMENDATIONS: 3to4 hourd,]” Brainerd assessed the plaintiff as
cgpable of gtting for four hours in forty-five minute durations, standing for two hours in twenty-minute
durations and walking “minimally occasond” short distances from one to two hours. Seeid. at 344.
Theplaintiff returned to Dr. Rossfor afollowup “of chronic paininmultipleareas’ on May 9, 2002.
Seeid. at 382. Based on acheck of eighteen diagnostic points for fibromyalgia, fourteen of which were
positive, Dr. Ross diagnosed her as having that condition Seeid.? From that time through the date of the
plantiff’s hearing before the adminidrative law judge on January 9, 2003, seeid. at 96, shesaw Dr. Ross
for seven additiona followup vigts, on June 13, 2002, June 27, 2002, July 11, 2002, July 18, 2002,
September 9, 2002 and November 14, 2002. Seeid. at 375, 377-81. Ascounsd for the commissioner
conceded at ord argument, thistreatment history qualifies Dr. Rossasatreating source. See20C.F.R. 8
404.1502 (“Treating source meansyour own physician, psychologi<, or other acceptable medical source
who providesyou, or has provided you, with medica treatment or eva uation and who has, or has had, an
ongoing trestment rdaionship withyou.”). Inhisnote of the September 9, 2002 visit Dr. Ross stated: “ She
applied for SSI. | fed she has part-timework capacity.” 1d. at 377. Itistherefore areasonableinference

that Dr. Ross adopted the Brainerd evauation.

% Fibromyalgiais defined as“[a] syndrome of chronic pain of muscul oskeletal origin but uncertain cause” Stedman’s
Medical Dictionary 671 (27th ed. 2000). “The American College of Rheumatology has established diagnostic criteria that
include pain on both sides of the body, both above and below the waist, as well asin an axial distribution (cervical,
thoracic, or lumbar spine or anterior chest); additionally there must be point tendernessin at least 11 of 18 specified
sites.” Id.



Inan April 10, 2002 RFC evauation, Dr. Hayes assessed the plaintiff as capable, inter alia, of
gtanding and/or walking (with normal bresks) for atota of at least two hoursin an eight- hour workday and
gtting (with normal breeks) for atotal of about Sx hoursin an eight-hour workday. Seeid. at 247, 253.
He checked a box indicating that his conclusions about the plaintiff’s limitations or restrictions were not
sgnificantly different from statements on file by examining and treeting sources. Seeid. at 252. On the
same page someone (whom | will refer to as Dr. Hayes “assgtant,” given the difference between this
person’ s handwriting and that of Dr. Hayes) summarized record evidence bearing on RFC. Seeid. The

assgtant capsulized the Brainerd RFC evaluation as follows. “Functiona capacity eval 1/30/02 — Sit 45

minutes duration for 4 hrs, stand 20 min duration 2 hours, walk minimally 1-2 hours; abletolift upto 19.2 #
occasondly[.]” Id. Theassistant madeno referenceto Brainerd soveral limitation to part-timework. See
id.

This omisson may account for Dr. Hayes representation that his RFC evauation was not
sgnificantly different from those of other examining and treating sources, including Brainerd. Inany evert, as
the plaintiff points out, see Statement of Errorsat 13, Dr. Hayes evadudion wasin fact materidly different
from that of Brainerd. Dr. Hayes suggested that the plaintiff could work full-time; Brainerd found thet she
could not. For purposes of Step 5 of the sequentia-eval uation process, aclamant must be ableto engage
in full-time work (“8 hours aday, for 5 days aweek, or an equivalent work schedul€’) to be found non-
disabled. Socid Security Ruling 96-8p, reprinted in West's Social Security Reporting Service Rulings
1983-1991 (Supp. 2004) (“SSR 96-8p”), at 144; see also, e.g., Bladow v. Apfel, 205 F.3d 356, 359
(8th Cir. 2000) (commissioner’ s position, based on interpretation of SSR 96-8p, isthat claimant must be

able to work full-time to be found not disabled a Step 5); Carr v. Apfel, 66 Soc. Sec. Rep. Serv. 654,



658 (N.D. Ohio1999) (“ The ability to work on apart-timebassisreevant only a step four — and not step
five— of the sequentia evaluation process.”).

The RFC assessment form that Dr. Hayes completed cdls for medica experts who reach
ggnificantly different conclusonsthan those of treeting or examining sourcesto explain the discrepancy. See
Record at 252. Inasmuch asDr. Hayesdid not deem his RFC conclusions significantly different from those
of Brainerd, he did not do so.

Thiserror, inturn, carried over into the andysis of the adminigrative law judge, who stated: “[T]he
record does not establish any impairment which would affect the dlamant’ sability to St for up to six hoursin
an eight hour day with ordinary bresks. Thisfinding is congstent with that of the State Agency physicians
(Exhibit 3F) [Dr. Hayes RFC evduation] and with the functiona capacity assessment done (Exhibit 14F)
[the Brainerd RFC study]. These conclusions are aso consistent with the medical evidence asawhole.”
Id. at 91.

Infact, asnoted above, there was a seriousincons stency between the Brainerd RFC study (which
was adopted by a treating source, Dr. Ross) and the Hayes RFC assessment.  Inasmuch as the
administrative law judge did not acknowledge that conflict, he did not resolveit.® A court cannot stepinto
the breach and resolve such amaterid evidentiary conflict in thefirst instance on review. See SSR 96-8p,
at 149 (“In ng RFC, the adjudicator must discuss the individua’ s ability to perform sustained work
activities in an ordinary work setting on a regular and continuing basis (i.e., 8 hours aday, for 5 days a

week, or an equivalent work schedule), and describe the maximum amount of each work-related activity the

®Thisis puzzling, given that the administrative law judge indicated at hearing both that he understood the Brainerd study
limited the plaintiff to part-timework and that such alimitation, if adopted, would direct a conclusion of disability. See
(continued on next page)



individua can perform based on the evidence available in the case record. The adjudicator must aso
explain how any materid inconsstencies or ambiguitiesin the evidencein the case record were consdered
and resolved.”) (footnote omitted); Rodriguez, 647 F.2d a 222 (“The Secretary may (and, under his
regulations, must) take medicad evidence. But the resolution of conflicts in the evidence and the
determination of the ultimate question of disahility isfor him, not for the doctors or for the courts.”).

What ismore, the Brainerd RFC eva uation was adopted by atreating physician, Dr. Ross. While
an adminidrative law judge can rgject such an opinion, he or she “must explain why the opinion was not
adopted.” SSR 96-8p, at 150; seealso 20 C.F.R. §404.1527(d)(2) (regardless of the subject matter as
to which atresting physician’ sopinion is offered, the commissioner must “aways give good reasonsin our
notice of determination or decision for theweight we giveyour tregting source sopinion.”). Again, nosuch
andysis was offered in this case.

For these reasons, reversa and remand for further proceedings is warranted.

I1. Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the cases REM ANDED for proceedings not inconsstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

Record at 124-25.



within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovoreviewvby
the district court and to appeal the district court’s order.

Dated this 24th day of November, 2004.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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